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RFP #2'005-08'1"‘-011

Direct access to the Commonwealth of Pennsylvania Standard Contract Terms and

Conditions is through URL.
http://www.dgsapp.state.pa.us/stdforms/std274 .pdf.

STANDARD CONTRACT
TERMS AND CONDITIONS FOR SERVICES

Commenwaalth of Pennsylvania STD-274 Rev, 4/22/03 ‘ ' -
STANDARD CONTRACT

TERMS AND CONDITIONS FOR SERVICES

1. TERM OF CONTRACT

The term of the Contract shall commence on the Effective Date.(as defined below) and shall end
on the Expiration Date identified in the Contract, subject to the other provisions of the Contract.
The Effective Date shall be fixed by the Centracting Officer after the Contfract has been fully
executed by the Contractor and by the Commonwedlth and all approvals required by
Commonwedlth contracting procedures have been obtained. The Contract shall not be a legally
binding contract until after the Effective Date is affixed and the fully-executed Contract has been -
sent fo the Contractor. The Contracting Officer shall issue a written Notice fo Proceed to' the
Contractor directing the Coniractor to start performance on a date which is on or after the .
Effective Date. The Confractor shall not start the performance of any work prior to the date-sets
forth in the Notice fo Proceed and the Commonwedith shall not be liable to pay the Contractor
for any service or work performed or expenses incurred before the date set forth in the Notice to
Proceed. No using agency employee has the authority to verbally direct the commencement of
any work under this Coniract. The Commonwealth reserves the right, upon notice to the
Contractor, to extend the-term of the Confract for up to three (3) months upon the same terms
and conditions. This will be utilized to prevent a lapse in Contract coverage arid only for the time
necessary, up to'three (3) months, io enter into a new contract.

The term of this Contract is sixty {60) months and may be renewed for an additional two one-year
periods at the rates, terms and conditions then in effect under this Contract provided Contractor
receives in writing the Customer's order to renew at least 45 doys prior to the last day of the initial
term or the one year renewal period as applicable. .

The Contract shall automatically expire upon the end of the sixty menth after the Contract
Effective Date, in the event the Commonwedalth does not elect to exercise its renewal option, or at
the conclusion of either of the renewal periods, should the Commonwedith elect not to exercise its
opﬁon to renew. There are no additional renewals available, and this Contract will automatically
expire at the end of the second one year renewal period, with the excep'non of a Transitional

Period.

Transitional Period: If at the end of the initial term, or any renewal period, the Commonwealth
elects not o renew the contract with the Contiractor, all then-current terms and conditions shaill
remain in effect until the date the Commonwedith determines that another Contractor is able to
provide the services. In no event shall the Contractor be obligated to adhere to the terms and
condifions of the then-current contract beyond six (6) months of the date the contract would

otherwise have expired.
2. INDEPENDENT CONTRACTOR-

n pérforming the services required by the Contract, the Contractor will act as an independent
Contractor and not as an employee or agent of the Commonweaith.

3. COMPLIANCE WITH LAW’
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The Confractor shall comply with all applicable federal and state laws and regulations and local .
ordinances in the performance of the Contract.

4. ENVIRONMENTAL PROVISIONS

In the performance of the Contract, the Contractor shall minimize pollution and shall strictly
comply with all applicable environmental laws and regulations. N

5. POST-CONSUMER RECYCLED CONTENT

Except as specifically waived by the Depariment. of General Services in writing, any products
which are provided to the Commonwealth as a part of the performance of the Contract must
meet the minimum percentage levels for total recycled content as specified in Exhibits A-1 through
A-8 to these Standard Contract Terms and Conditions. .

6. COMPEN.SATION/EXPENSES (only for Section 1 Coin/Card Public Payphone Services)

-The Contractor shall be required to perform the specified services at the price(s) quoted in the
Contract. All services shall be performed within the time period(s) specified in the Contract. The
Confractor shall be compensated only for work performed to the safisfaction of the
Commonwedlth. The Contractor shall not be-allowed or paid travel or per diem expenses excep’r.
as spemﬁcclly set forth in the Contract.

7. INVOICES {only for Section 1 Colin/Card Public Payphone Services)

Unless the Contractor has been authorized by the Commonwealth for Evaluated Receipt
Settlement or Vendor Self-Invoicing, the Contractor shall send an itemized invoice to the agency-
at the address referenced on the purchase order promptly after services are satisfactorily
completed. The invoice should include only amounts due under the Contract/purchase order.
The purchase order number must be included on all invoices. In addition, the Commonwealth
shall have the right to require the Contractor to prepare and submit a "Work In Progress” sheet
- that contains, at a minimum, the takes performed, number of hours, hourly rate, and the purchase
order or task order to which it refers. .

8. PAYMENT (on]y for Section 1 Coin/Card Public Payphone Services)

a. The Commonwedlth shail put forth reasonable efforts fo make payment by the
©.  required payment ‘date. The required payment date is: {a) the date on which
- payment is due under the terms of the Contract; (b) thirty (30) days after a proper
invoice actually is received at the "Provide Service and Bill To" address if a date
on which payment is due is not specified in the Contract {a "proper" invoice is not .
received until the -Commonwealth accepts the service as satisfactorily
performed); or (c) the payment date specified on the invoice if later than the
dates established by (a) and (b) above. Payment may be delayed if the payment
amount on an invoice is not based upon the price(s) as stated in the Contract, If
any payment is not made’ within fifteen (15) days after the required payment
date, the Commonwealth may pay interest as determined by the Secretary of
Budget in accordance with Act No. 266 of 1982 and regulations promulgated
pursuant thereto. Payment should not be construed by the Contractor as
acceptance of the service performed by the Contractor. The Commonwealth
reserves the right o conduct further testing and inspection after payment, but
- within a reasonable time after performance, and to reject the service if such post
payment testing or inspection discloses a defect or a failure to meet
specifications. The Contractor agrees that the Commonwedalth may set off the
amount of any stafe tax liability or other obligation of the Contractor or its
subsidiaries fo the Commonwedlth against any payments due the Confractor
under any confract with the Commonwecﬁh
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b. The Commonwedclth shall have the option of using the Commonwealth
~ purchasing card to make purchases under the Contract or purchase order. The
Commonwedalth's purchasing card is similar to a credit card in that there will be a
small fee which the Contractor will be required to pay. and the Contractor will
receive payment directly from the card issuer rather than the Commonweaith.
Any and dll fees related to this type of payment are the responsibility of the
Contractor. In no case will the Commonweadlth allow increases.in prices to offset

credit card fees paid by the Contractor or any other charges incurred by the
Contractor, unless specifically stated in the terms of the Contract or purchase .,

order.

9. TAXES

The Commonwedlth-is exempt from all excise taxes imposed by the Internal Revenue Service and
has accordingly registered with the Internal Revenue Service to make tax free purchases under
Registration No. 23740001-K. With the exception of purchases of the following items, no exernption
certificates are required and none will be issued: undyed diesel fuel, tires, trucks, gas guzzler
emergency vehicles, and sports fishing equipment. .The Commonwealth s also exempt from
Pennsylvania state sales tax, local sales tax, public transportation assistance taxes and fees and
vehicle rental tax. The Department of Reveriue regulations provide that exemption certificates are
not required for sales made to governmental entities and none will be ‘issued. Nothing in this
paragraph is meant to exempt a construction Contractor from the payment of any of these faxes
or fees which are required to be paid with respect to the purchase, use, rentdl, or lease of tangible:
personal property or taxable services used or transferred in connection with the performance of ar .

construction contract,
10. WARRANTY

The Contractor warrants that all services performed by the Contiractor, its agents and -
subcontractors shall be free and clear of any defects in workmanship or materials. Unless otherwise
stated in the contract, all services and parts are warranted for a period of one year foliowing-
completion of performance by the Contractor and acceptance by the Commonwealth. The
Contfractor shall correct any problem with the service and/or replace any'defective part with a
part of equivalent or superior quality without any additional cost to the Commonwediih,

g
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11. PATENT, COPYRIGHT, AND TRADEMARK INDEMNITY

i) The Con’rrclctor shall hold the Commonwealth harmless for any suit or proceeding which may be
brought against the Commonwealth for the alleged infingement of any United States or foreign
patents, copyrights, or trademarks, or for a misappropriation of trade secrets arising out of
performance of this Coniract, including all works, services, materials, reports studies, .and
computer programs provided by the Contfractor, and in any such suit or proceeding will saftisfy
any final award for such infringement, including costs. This duty to indemnify Is conditioned upon
the Commonwealth giving the Contractor (1) prompis notice of any such claim of which it learns
(2) pursuant to an conditioned upon an OAG delegation provided for below, and pursuant to the
issuing agency's notice of fo the Contractor of.the issuing agency's demand for indemnification,
full right, authorization and opportunity to-conduct and control the defense thereof, and (3) fill
information and all reasonable cooperation for defense of same.  Pursuant fo the
Commonwedlth Aftormey's Act 71 P.S, §732-101, et seq. the Office of Attorney General (OAG)
has the sole authority fo represent the Commonwedith in actions brought against “the
Commonwealth.. The OAG may, however, in its sole discretion and under the terms it deems
appropriate, delegate its right of defense. If OAG does not delegate its right of defense, OA will
. request the OAG seek 1o join the Coniractor as a third party. If OAG does not agree to seek to
_join the Confractor as a third party, the Contractor shall seek to intervene in the matter. If the
Contfractor is not granted control of the defense, there will be no contractual obligation on the
part of the Conlractor fo indemnify. No settlement which prevents the Commonwealth from
continuing fo use the Developed Materials as provided herein shall be made without the
Commonwealth's prior written consent. In all events, the Commonwealth shall have-fie- Tight to
participate in the defense of any such suit or proceeding through counsel of its own choosing. It
is expressly agreed by the Contractor that, in the event it requests that the Commonwealth shall
reimburse the Commonwealth for all expenses (including attorneys' fees, if such are made
necessary by the Contractor's request) incurred by the Commonwealth for such support.

ii) With respect to claims for which indemnification is provided hereunder, the Contractor shall
pay all damages and costs awarded therein against the Commonwealth. If information and
assistance are fumished by the Commonwealth at the Contractor's written request, it shall be at
the Contracior's expense, but the responsibllity for such expense shall be only that within the
Contractor's written cu’rhonzoﬂon .

iii} If, in the Contractor’'s opinion, the producfs materials, reports, studies, or computer programs
furished hereunder are likely to or do become subject to a claim of infringement of a United
States or foreign patent, copyright, or frademark, or for a misappropriation of trade secret, then
without diminishing the’ Contractor's obligation to satisfy any final award, the Contractor may,.at
its option, substitute functional equivalents for the alieged infringing products, materials, reports,
studies, or computer programs or, at the Contractor's option and expense, obtain the rights for
the Commonwedaith to continue the use of such products, materidls, reports, studies, or computer

" programs.

iv) If any of the products, materials, reports, studies, or computer programs provided by the
Contractor are in such suit or proceeding held to constitute infringement and the use or
publication thereof is enjoined, the Contractor. shall, at its own expense and at its option, either
procure the right to publish or continue use of such infringing products, materials, reports, studies,
or computer programs, reploce them with non-infringing items, or modify them so Thcn‘ they are no

longer infringing.

v) If the Com‘rocfor Is unable to do any of the preceding, the Contractor agrees to pay the
Commonwealth:

{a) any amounts paid by the Commonwedith, less a reasonable amount based on the
acceptance and use of the deliverable;

(b} any license fee, less an amount for the period of usage of any software; and

[y
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(c) the prorated porhon of any service fees representing the time remdining in ony

period of service for which pdymen’r was made,

vi) The obligations of the Contractor Under this Porogrcph shdil continue without time limit and
survive the termination of this confrccf

vii] Notwithstanding the above, ’fhe Cenfractor shall have no obligation for:

il

(cl)

" (e)

(f)

)

modification of the products, service, or deliverable provided by the
Commonwealth;

any material provided by the Commonweadlth to the Contractor, and lncorpora’fed :
into, or used to prepare a product, service, or deliverable.

use of the product, service, or deliv.ercble' in ‘other than its specified operating
environment; Y

the combination, operation, or use of the product, service, or deliverable with ‘other
products, services, or deliverables no provided by the Contractor as o system or the

combination, operation, or use of the product, service, or deliverable, with any
products, data, or apparatus that he Contractor did not provide; .

infringement of a non-Contractor produc_f dlone;

the Commonwedlth's distribution, marketing or use beyond the scope contemplated
by the Agreement; or

the Commonwedith's failure to. Use corrections or enhancements made available fo

- the Commonwedalth by the Contractor at no charge.

The obligation to indemnify the Commonwealth, under the terms of this paragraph, shall be
" the Contractor's sole and exclusive obligation for the infringement or misappropriation of
intellectual property. i

iii) The obligdﬂons of the MSP under this Paragraph confinue without fime iimi’r and'survive the

. termination of this Contract.

12. OWNERSHIP RIGHTS

The Commonwedith shall have unrestricted authority to. reproduce, distribute, and use any submitted
report, data, or material, and any software or medifications and any associated documentation that is
designed.or developed and delivered to the Commonwealth as part of the performance of the Contract.

13. ASSIGNMENT OF ANTITRUST CLAIMS

The Contractor and the Commonwealth recognize that in actual economic practice, overcharges by the
Confractor's suppliers resulling from violations of state or federal antitrust laws are in fact borne by the
Commonwealth. As part of the consideration for the. award of the Contract, and intending to .be legally
bound, the Contractor assigns to the Commonwealth all right, title and interest in and to any claims the
Coniractor now has, or may acquire, under state or federal antitrust laws relating to thé products and
services which are the subject of this Contract.

14. HOLD HARMLESS PROVISION

, .
The Coniractor shall hold the Commonwealth harmless from and indemnify the Commonwealth against
any and dll claims, demands and actions based upon or arising out of any activities performed by the.
Contractor and ifs.employees and agents under this Cohtract and shall, at the request of the
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Commonwealth, defend any and all actions brought against the Commonweolth based upon any such
claims or demands.

15. AUDIT PROVISIONS

Any contract entered into as a result of the RFP will be subject to audit in accordance with the Terms
stated in the next paragraph, Audit Clause. The provisioris of this paragraph shall be cpphcoble to and
included In each subcontract hereunder.

The Commonwealth reserves the right for State and Federal agencies or their authorized representatives
to perform financial and performance audits, if deemed necessary. If it is decided that an audit of this
Contract will be performed, the Coniractor will be given advance notice. The Contractor shall maintain
books, records and documents, which support that services provided, fees earned are in accordance -~
with the Contract, and that the Contractor has complied with Contract terms and conditions. The
Confractor agrees to make available, upon reasonable nofice, at the office of the Coniractor, during
normal business hours, for the term of this Contract and the retention period set forth in this clause, any of
the books, records, and documents for inspection, audit, or reproduction by any State or Federal uslng
agency or its authorized representative.

The Confractor shall preser\'/'e allbooks, records and documents related to this Contract for a period of

time, which is the greater of five (5) years from the Contract expiration date, or until all questioned costs or .

activities have been resolved fo the satisfaction of the Commonwedith, or as required by applicable
federal laws and regulations, which ever is fonger. [f this Contract is completely or partially ferminated,
the records relating fo the work terminated shall be preserved and mode ovallcble fora perlod -of:five (5)
years from the date of any resulting final settlement. . .

Records, whichrelate to Ih‘igcﬂon or the settlement of claims arising out of performance or expenditures
under this Contract o which exception'has been taken by the auditors, shall be retained by the
Contractor or provided fo the Commonwedalth at the Department's option until such litigation, claim, or
exceptions have reached final disposition.

Excepf for documentary evidence delivered pursuant to litigation or the settlement of claims arising out of
this Contract, the Contractor may, in fulfillment of its obligation to retain records as required by this clause,

" substitute photographs, microphotographs, or other authentic reproductions of such records, after the

expiration of two (2) years following the last month of reimbursemént to the Contractor of the invoice or
voucher to which such records relate, unless a shorter period is authorized by the Commonwealih,

16, DEFAULT

a. The Commonwealth may, subject to the provisions of Paragraph 17, Force Moueure, and
in addition to its other rights under the Contract, declare the Contractor in default by
written nofice thereof to the Confractor, and terminate (as provided in Paragraph 18,

Termination Provisions) the ‘whole or any part of this Confrcxc’r for any of the following .

reqasons:
1) Failure to begln work within the time specified in the Confract or as otherwise
specified;
2) Failure to perform the work with sufficient labor, equipment, or material to
insure the completion of the specified work in occordcnce with the Contract
terms;
3) Unsatisfactory performance of the work;
4) Fallure or refusal to remove material, or remove and replace any work
rejected as defective or unsatisfactory;
5) Discontinuance of work without approval; )
é) Fallure to resume work, which has been discontinued, within a reasonable time
after notice fo do so;
7) Insolvency or bankruptcy;

© 8] Assignment made for the benefit of creditors;

;
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9) Failure or refusal within 10 days after written nofice by the Confracting Officer,

o make payment or show cause why payment should not be made, of any
~ amounts due for materials furnished, labor supplied of performed, for equipment

rentals, or for utility services rendered;

10) Failure' to protect, to repair, or to make good any damage or injury to

property; or ]

11} Breach of any provision of this Confract.

b. In the event thal the Commonwedaith terminates this Contract in wholé or in part as
provided in Subparagraph a. above, the Commonwealth may procure, upon such terms
and in such manner as it determines, services similar or identical to those so terminated,
and the Contractor shall be liable to the Commonwealth for any reasonable excess costs
for such similar or identical services included within the terminated part of the Contract.

- C If the Contract is terminated as provided in Subparagraph a. above, the Commonwealth,
in addition to any other rights provided in this paragraph, may require the Contractor to
transfer tifle and deliver immediately to the Commonwealth in the manner and to the
extent directed by the Office of Administration, such partially completed work, including,
where applicable, reports, working papers and other documentation, as the Contractor
has specifically produced or specifically acquired for the performance of such part of
the Confract as has been terminated. Except as provided below, payment for
completed work accepted by the Commonwedailth shall be at the Contract price. Except
as provided below, payment for parfially completed work including, where applicable,
reports and working papers, delivered fo and accepted by the Commonwealthishall be
in an amount agreed upon by the Confractor and Contracting Officer. The
Commonwealth may withhold from amounis otherwise due the Contractor for such
completed or partially completed works, such sum as the Contracting Officer determines
to be necessary to protect the Commonwealth against loss.

d. The rights and remedies of the Commonwealth provided in this paragraph shall not be
exclusive and are in addition to any other rights and remedies provided by law or under
this Contract. . ,

e. The Commonwedalth's failure to exercise any rights or remedies provided in this paragraph
shall not bé construed to be a waijver by the Commonwealth of its rights and remedies in
regard to the event of default or any succeeding event of default.

f. Following exhaustion of the Coniractor's administrative remedies as set forth in Paragraph

_. 19, the Contractor's exclusive remedy shall be to seek damages in the Board of Claims.

17. FORCE MAJEURE

Neither party will incur any liability to the other if its performance of any 6bligqfion under this Contract is
prevented or delayed by causes beyond its control and without the fault or negligence of either party.

-Causgs beyond a party's control may include, but aren't limited to, acts of God or war, changes in

controlling' law, regulations, orders or the requirements of any governmental entity, severe weather
conditions, civil disorders, nafural disasters, fire, epidemics and quarantines, general s1r|kes throughout ’rhe

frade, and freight embargoes.

The Coniractor shall nohfy the Commonweadlth orally within five {5) days and in wrmng within ’ren (10) days

- of the date on which the Coniractor becomes aware, or should have reasonably become aware, that

such cause would prevent or delay its performance. Such nofification shall (i) describe fully such cause(s)
and its effect on performance, i) state whether performance under the coniract is prevented or delayed
and f{ii) if performance is delayed, stafe a reasonable estimate of the durafion of the delay. The
Contractor shall have the burden of proving that such causels) delayed or prevented its performance
despite its diligent efforts to perform and shall produce such supporting documentation as the
Commonwealth may reasonably request. After receipt of such notification, the Commonwedlth may
elect either to cancel the Contract or {o extend the time for performcmce as reasonqbly necessary to

compenscn‘e for the Confractor's delay.
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In the event of a declared emergency by competent governmental authorities, the Commonwealth by

notice to the Contractor, may suspend all or a portion of the Contract.

18. TERMINATION PROVISIONS

The Commonwealth has the right to terminate this Contract for any of the following reasons. Termination
shallbe effective upon written nofice to the Contractor.

a.

TERMINATION FOR CONVENIENCE: The Commonweoh‘h shall have the right to terminate
the Contract for its convenience if the Commonwealth determines termination to be in its
best interest. The Contractor shall be paid for work safisfactorily completed prior to the
effective date of the termination, but in no event shall the Contractor be entitled to

recover loss of profits.

NON-APPROPRIATION: The Commonwealth's obligation to make payments during any:

Commonweaith fiscal year succeeding the curent fiscal year shall be subject to
availability and appropriation of funds. When funds (state and/or federal) are not
appropriated or otherwise made available. to support continuation of performance in a

© subsequent fiscal year period, the Commonwealth shall have the right to terminate the

contract. The Contractor shall be reimbursed for the reasonable value of any
nonrecuning costs incurred but not amortized in the price of the supplies or services
delivered under this coniraci. Such reimbursement shall not include loss of profit, loss of
use of money, or administrative or overhead costs. The reimbursement amount may be
paid for any appropriations available for that purpose .

TERMINATION FOR CAUSE: The Commonwealth shall have the right to terminate the
Contract for Contractor default under Paragraph 16, Default, upon written notice to the
Contractor. The Commonwealth shall also have the right, upon written notice to the
Contractor, fo terminate the Confract for other cause as specified in this Contract or by
law, If it is iater determined that the Commonwealth erred in terminating the Contract for
cause, then, af the Commonwealth's discretion, the-Contract shaill be deemed to have
been terminated for convenience under the Subparagraph 18.c. :

: 1-9. CONTRACT CONTROVERSIES

a.

-In the event of a controversy or claim crising'from the Coniract, the Contractor must,

within _sjx months after the cause of action accrues, file a written claim with the
contracting officer for a determination. The claim shall state all grounds upon which the
Contractor asserts a confroversy exists. If the Contractor fails to file a claim or files an
untimely claim, the Contractor is deemed fo have waived its right to assert a claim in any

forum.

The contfracting officer shall review timely-filed claims and issue a final determination, in
writing, regarding the claim. The final determination shall be-issued within 120 days of the
receipt of the claim, unless extended by consent of the contracting officer and the
Contractor. The confracting officer shall send his/her written determination to the |,
Contractor, If the contracting officer fails to issue a final determination within the 120
days (unless extended by consent of the parties), the claim shall be deemed denied. The
contracting officer's determination shall be the final order of the purchasing using
agency.

Within fifteen | 15) days of the mailing date of the determination denying a cldirﬁ or within .

135 days of fiing a claim if, no extension is agreed to by the parties, whichever occurs
first, the Contractor may file a statement of claim with the Commonwealth Board of
Claims. Pending a final judicial resolution of a controversy or claim, the .Contractor shall
proceed diligently with the performance of the Contract in a manner consistent with the
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determination of the contracting officer and the Commonwealih shall compensate the
Com‘roc’ror pursuant to fhe ’rerms of the Contract.

20. ASSIGNABILITY AND SUBCONTRACTING

a. Subject to the terms and conditions of this Paragraph 20, Thls Confract shail be bmdlng
upon the parties and their respective successors and 05519ns

b. The Contractor shall not subcontract with any person or entity to perform all or any part of
the work to be performed under this Contract without the prior written consent of the
#  Contracting Officer, which consent maybe withheld at the sole and C(bsolufe discretion

of the Contracting Officer.

C. The Contractor may not assign, in whole, or in part, this Contract or its rights, duties,
obligations, or responsibiliies hereunder without the prior written consent of the
Contracting Officer, which consent may b withheld at the sole and absolute discretion of
the Contracting Officer. )

d. Notwithstanding the foregoing, the Contractor may, without the consent of the
Contracting Officer, assign its rights to payment to be received under the Contract,
provided that the Contractor provides written notice of such assignment to the
Coniracting Officer together with a written acknowledgement from the assignee that
any such payments are subject to all of the terms and conditions of this Confract.

e. For the purposes of this Contract, the term "assign” shall include, but shall not be: limited

‘ to, the sdle, gift, assignment, pledge, or other transfer of any ownership interest in the
Contiractor provided, however, that the term shall not apply to the sale’or other transfer
of stock of a publicly traded company.

f. Any cssignmem consented to by the Coniracting Officer shall be evidenced by a written
assignment agreement executed by the Confractor and its assignee in which the
assignee agrees to be legally bound by all of the terms and conditions of the Con'rrac’r
and to assume the duties, obhgohons and responsibilities being assigned.

g. A change of name by the Contractor, following which the Comrcxci‘or’s federal
identification number remains unchanged, shall not be considered o be an assignment
hereunder. The Contractor shall give the Confrochng Officer written notice of any such

change of name-
21. NOND!SCRIMINATION/SEXUAL HARASSMENT CLAUSE . ' .
Durlng the term of the ConTrccT ’rhe Com‘rocfor agrees as follows: - : ,

a. In the hiring of any employees for the manufacture of supplies, performance of work, or
any other activity required under the Contract or any subcontract, the Contractor,
subcontractor or any person acting on behalf of the Contractor or subcontractor shall
not by reason of gender, race, creed, or color discriminate against any citizen of this
Commonwealth who is qudlified and available to perform the work fo which the

employment relates.

b. Neither the Coniractor nor any subcontractor nor any person on their-behalf shall in any
manner discriminate against or intimidate any employee invelved in the manufacture of
supplies, the performance of work or any other activity required under the Contract on
account of gender, race, creed, or color,

C. The Confractor and any subconiractors shall establish and maintain a written sexual
harassment policy and shall inform their employees of the policy. The policy must contain
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a nofice that sexual harassment will not be tolerated and employees who practice it will
be disciplined

The Confractor shall not discrimfncfe‘ by reason of gender, race, creed, or color against
any subcontractor or supplier who is qualified to perform the work to which the contract

relates.

The Contfractor and each subcontractor shall furnish' all necessary employment
documents and records fo and permit access fo its books, records, and accounts by the

'controcﬂng officer and the Department of General Services' Bureau of Contract

Administration and Business Development for purposes of investigation to ascertain
compliance with the provisions of this Nondiscrimination/Sexual Harassment Clause. If the
Contfractor or any subcontractor does not possess documents or records reflecting the
necessary information requested, it shall furnish such information on reporting forms
supplied by the contracting officer or the Bureau of Contract Administration and Business

Development

The Confractor shall include the provisions .of this Nondiscrimination/Sexual Harassment

© Clause in every subconifract so that such provisions will be binding upon each

subcontractor.

~ The Commonwealth may cancel or terminate the Confract, and all money due or to

become due under the Coniractvmay be forfeited for a violation of the terms and
conditions of this Nondiscrimination/Sexual Harassment Clause. In addition, the using
agency may proceed with debarment or suspension and may place the Contractor in
the Contractor-Responsibility File. .

22. CONTRACTOR INTEGRITY PROVISIONS

a.

For. purposes of this clause only, the words “confidential information,” “consent,"

* “"Confractor,”" "financial interest,” and “gratuity” shall have the following definitions. -

1) Confidentlal information means information that is not public knowledge, or available
to the public on request, disclosure of which would give an unfair, unethical, or illegal
advantage to another desiring to confract with the Commonwedith.

-

2} Consent means written permission signed by a duly authorized officer or employee of

. the Commonwealth, provided that where the material facts have been disclosed, in -

writing, by prequadiification, bid, proposdl, or contractual terms, the Commonwealth shall

-be deemed to have consented by virtue of execution of this agreement.

3) Contractor means the individual or entity that has entered into the Contract with the
Commonwealth, including directors, officers, partners, managers, key employees and
owners of more than a five percent interest.

4) Financlal Interest means:
a) Ownership of more than a five percent interest in onil business; or

b} Holding a position as an officer, director, frustee, partner, employee, or the like,
or holding any position of management. .

5) Gratuity means any payment of more than neminal monetary value in the form of

cash, travel, entertainment, gifts, meals, lodging, loans, subscriptions, advances, deposits
of money, services, employment, or contracts of any kind.
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b. The Contractor shall maintain the highest standards of integrity in the performdnce of the
Contract and shall take no action in violation of state or federal laws, regulations, or other
requirements that govern contracting with the Commonwealth.

c. The Confractor shall not disclose to others any confidential information gained by virtue .
of the Contract.

d. The Coniractor shall not, in connection with this or any other agreement with the
Commonwealth, directly, or indirectly, offer, confer, or agreé to confer any pecuniary
benefit on anycne as consideration for the decision, opinion, recommendation, vote,
_other exercise of discretion, or violation of a known legal duty by any officer or employee
of the Commonwecith.

e. The Contractor shall not, in connection with this or any other agreement with the
Commponwealth, directly or indirectly, offer, give, or agree or promise to give to anyone
any gratuity for the benefit of or at the dlrechon or request of any officer or employee of
1he Commonwedlth..

f. Excepf with the consent of the Commonwedlth, neither the Contractor nor anyone in .
privity with him or her shall accept or agree to accept from, or give or agree to give to,
any ‘person, any gratuity from any person in connection with the performcnce of work
under the Contract except as provided Therexn

a. Except with the consent of the Commonwealth, the Contractor shall not have: arfinancial
interest in any other Contractor, subcontractor, or supplier providing services, labor, or
material on this project.

h. The Contractor, upon being informed that any violation of these provisions has occurred
or may occur, shall immediately notify the Commonwealth in writing.

i The Confractor, by execution of the Contract and by the submission of dny bills or
invoices for payment pursuant thereto, certifies, and represents 1hcn‘ he or she has not
violated any.of these provisions.

i The Contractor, upon the inquiry or request of the Inspector General of the
Commoenweailth or any of that official's agents or represen'roflves shall provide, or if
appropricte, make promptly available for inspection or copying, any information of any
type or form deemed relevant by the Inspector General to the Contractor's integrity or
responsibility, as those terms are defined by the Commonwedith's statutes, regulations, or
management directives. Such information ‘may include, but shall not be limited to, the .
Contractor's business or financial records, documents or files of any type or form which
refers to or concern the Coniract. Such information shall be retained by the Contractor
for a period of three years beyond the termination of the Confract unless otherwise

provided by law. 1

K. For viclation of any of the above provisions, the Commonwealth may terminate this and
any other agreement with the Contractor, claim liquidated damages in an amount equal
to the value of anything received in breach of these provisions, claim damages for all
expenses incurred in obtaining another Contractor to complete performance hereunder,
and debar and suspend the Confractor from doing business with the Commonweatth.
These rights and remedies are cumulative, and the use or nonuse of any one shall not

preclude the uUse of all or any other. These rights and remedies are in addition to those
the Commonwecl’rh may have under law, statute, regulation, or otherwise.

. 23. CONTRACTOR RESPONSIBILITY PROVISIONS :

Q. The Contractor cerfifies, for itself and all its subconiractors, that as of the date of ifs
execution of this Bid/Coniract, that neither the Confractor, nor any subcontractors, nor
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any suppliers are under suspension or debarment by the Commonwealth or any
governmental entity, instrumentality, or authority and, if the Contractor cannot so certify,
then it agrees to submit, along wn‘h its Bid, a written explanation of why such certification
cannot be made.

The Con‘rracfor also certifies, that as of the date of its execution of this Bid/Contract, it has
no tax liabilities or other Commonwealth obligations.

The Contractor's obligations pursuant to these provisions are ongoing from and after the
effective date of the contract through the termination date thereof. Accordingly, the
Contractor shall have an obligation fo inform the Commonwealth if, af any fime during
the ferm of the Confract,” it becomes delinquent in the payment of taxes, or other
Commonwealth obligations,. or if it or any of its subconiractérs are suspended or
debarred by the Commonwealih, the federal government, or any other state or
govemmental entity. Such notification shall be made within 15 days of the date of
suspension or debarment.

The failure 6f the Contractor to notify the Commonweailth of its suspension or debarment

by the Commonwecalth, any other state, or the federal government sholl cons’rlfu’re an
event of default of the Contract with the Commonwealth,

The Contractor agrees to reimburse the Commonwealth for the reasonable costs of
investigation incurred by the Office of State Inspector General for investigations of the
Contractor's compliance with the terms of this or any other agreement befween the
Contractor and the Commonwealth, which resulls in the suspension or debarment of the
Contractor: Such costs shall include, but shall not be limited to, salaries of investigators,
including overtime; fravel and lodging expenses; and expert witness and documentary
fees. The Coniractor shall not be responsible for investigative costs for investigations that

. do notresultin fhe Contractor's suspension or debarment.

The Contractor may obtdin a current list of suspended and debarred Commonwealth
Contractors by either searching fhe internet at hitp://www, dgs state.pa.us or confochng.
the:
Department of General Services
Office of Chief Counsel
603 North Office Building Harrisburg, PA 17125
Telephone No. (717) 783-6472-
FAX No. (717) 787-9138

24, AMERICANS WITH DISABILITIES ACT

Q.

Pursuant to federal regulations promulgated under the authority of The Americans With
Disabilities Act, 28 C.F.R. § 35.101 et seq., the Coniractor understands and agrees that it

" shall not cause any individual with a disability fo be exciuded from participation in this.
. Contract or from activities provided for under this Contract on the basis of the disability.

As a ¢ondition of accepting this coniract, the Contractor agrees to comply with the
“General Prohibitions Against Discrimination," 28 C.F.R. § 35,130, and all other regulations
promulgated under Title Il of The Americans With Disabilities Act which are applicable to
all benefits, services, programs, and activities provided by The Commonwealth of
Pennsylvania through contracts with outside Contractors.

The Contractor shall be responsible for and agrees to indemnify and hold harmless the
Commonwealth of Pennsylvania from all losses, damages, expenses, claims, demands,
suits, and actions brought by any party against the Commonwealth of Pennsylvania as a
result of the Coniractor's failure to comply with the provisions of subparagraph a above.

25. HAZARDOUS SUBSTANCES .
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The Confractor shall provide information to the Commonwealth about the identity and hazards of
hazardous substances supplied -or used by the Contractor in the performance of the Coniract, The
Contractor must comply with Act 159 of October 5, 1984, known as the "Worker and Community Right to
Know Act" [the "Act"} and the regulations promulgated pursuant thereto at 4 Pa. Code Section 301.1 et

seq.

Labeling. The Contractor shall insure that each individual product (as well as the carton,
container or package In which the préduct is shipped) of any of the following substances
{as defined by the Act and the regulations) supplied by the Contractor is clearly labeled,
tagged or marked with the information listed in Paragraph (1) through (4):

1)

)

3)

-Hazardous substances:

a) The chemical name or common name,

b) A hazard warning, and

¢) The name, address, and telephone number of the mcr;\ufccfurer.

Hazardous mixtures:

a) The common name, but if none exists, then the trade name,

b} The chemical or common name of specnc:l hazardous substances: compnsmg
01% or more of the mixture,

¢) The chemical or common name of hazardous substances - consisting 1.0% or
more of the mleure,

d) A hazard warning, and

e) The néme, address, and telephone number of the manufacturer.

Single chemicals:

a) The chemical name or the common name,

b} A hazard warning, if appropriate, and

c) The name, address, and telephone number of the manufacturer.

Chemical Mixtures:; R

a) The common name, but if none exists, then the frade name,

b) A hazard warning, if appropriate,

.. ¢) The name, address, and felephone number of the manufacturer, and

d) The chemical name; or common name of either the top five substances by
volume or those substances consisting of 5.0% or more of the mixture.

A common name or frade name may be used only if the use of the name more easily or
readily identifies the frue nature of the hazardous substance, hazardous mixture, single
chemical, or mixture involved. .
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Container labels shall provide a warning as to The specific nature of ’rhe hazard ctnsmg
from the substance in the container.

The hazard weming shall be given in conformity with one of the nationally recognized
and accepted systems of providing warnings, and hazard warnings shall be consistent
" with one or more of the recognized systems throughout the workplace. Examples are:

" -NFPA 704, Identification of the Fire Hazards of Materials.

* National Paint and Coatings Association: -Hazardous Materials Identification
System.

-Americcm Society for Testing and Materials, Safety Alert Pic1‘o'riol Chart.

- American Ndtional Standard Institute, ‘Inc., for The Precouhonary Lobellng of
Hazardous Industrial Chemicals. .

Labels myst be legible and prominently affixed to and displayed on the product and the
carton, ¢ontainer, or package so fhcf employees can easily identify the substance or
mleure present therein.

b. Material Safety Dcn‘o Sheet. The Contractor shall provide Material Safety Data Sheets
(MSDS) with the information required by the Act and the regulations for each hazardous
substance or hazardous mixture. The Commonwedalth must be provided an appropriate
MSDS with the initial shipment and with the first shipment after an MSDS is updated or
product changed. For any other chemical, the Contractor shall provide an appropriate
MSDS, If the manufacturer, importer, or supplier produces or possesses the MSDS. The
Contractor shall also notify the Commonwealth when a substance or mixture is subject to
the provisions of the Act. Material Safety Data Sheets may be attached to the carton,
container, or package mailed to the Commonwealth at the time of shipment.

26, COVENANT AGAINST CONTINGENT FEES b

The Confractor warrants that no person or selling/providing commission services using agency has been
employed or retained fo solicit or secure the Contract upon an agreement or understanding for a
commission, percentage, brokerage, or contingent fee, except bona fide employees or bona fide

" established commercial or seling agencies maintained by the Contractor for the purpose of securing

business. For breach or violation of this warranty, the Commonwealth shall have the right to terminate the
Contract without licbility or in its discretion o deduct from the Contract price or consideration, or
otherwise recover the full amount of such commission, percentage, brokerage, or contingent fee,

27. APPLICABLE LAW

This Contract shall be governed by and interpreted and enforced in accordance with the laws of the
Commonwedalth of Pennsylvania -{without regard to any conflict of laws provisions) and the decisions of
theé Penrisylvania courts. The Contractor consents to the jurisdiction of any court of the Commonwealth of
Pennsylvania and any federal courts in Pennsylvania, waiving any claim or defense that such forum is not
convenient or proper. The Contractor agrees that any such court shall have in personam jurisdiction over
it, and consents to service of process in any manner authorized by Pennsylvania law.

28. INTEGRATION

The Confract, including all referenced documents, constitutes the entire agreement between the parties.
No agent, representative, employee or officer of either the Commonwealth or the Coniractor has
authority to make, or has made, any statement, agreement or representation, oral or written, in
connection with the Contract, which in any way can be deemed fo modify, add fo or detract from, or
otherwise change or alter its terms and conditions. No negofiations between the parties, nor any custom
or usage, shall be permitted to modify or contradict any of the terms and condlifions of the Contract. No
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modifications, alterations, changes, or waiver to the Confract or any of its terms shall be valid or binding
unless accomplished by a written amendment signed by both parties. All such amendments will be made
using the appropriate Commonwealth form.

29. CHANGE ORDERS
The Commonwedith reserves the right to issue change orders at any time during the term of the Confract
or any renewals or extensions thereof: 1) o increase or decrease the quantities resulting from variations
between any estimated quantities in the Confract and actual quantities; 2) o make changes to the
services within the scope of the Contract; 3) to notify the Contractor that the Commonwealth is exercising
any Contract renewal or extension option; or 4) to modify the time of perfermance that does not alter the
scope of the Contract to extend the completion date beyond the Expirafion Date of the Contract or any
renewdls or extensions thereof. Any such change order shall be in writing signed by the Contracting
Officer. The change order shall be effective as of the date appearing on the change order, unless the
change order specifies a later effective date. Such increases, decreases, changes, or modifications will
not invalidate the Contract, nor, if performance secutity is being furnished in conjunction with the
Confract; release the security obligation. The Contractor agrees to provide the service in accordance
with the change order. Any dispute by the Contractor in regard to the performance required under any
change order shall be handied through Paragraph 19, “Contract Confroversies™.

For purposes of this Contract, “change order” is-defined as a written order signed by the Contracting
Officer directing the Contractor to make changes authorized under this clause.

¢

30. " Commonwealth Insgecﬂon

A.. . The Commonwealth'and/or using agency reserves the right, upon 24-hour notice, to visit
where the Confractor is working to determine if the work is being performed pursuant to
the ferms and conditions of the contract. The Commonwealth and/or using agency may
visit orinspect any of the local sites where the Contractor is performing work without prior

nofice.

B. Work or materials not In compliance,with the drawings and specifications ;hcli be
‘repaired, removed, or replaced, at the discretion of the Commonwealth and/or using
agency and at the expense of the Contractor. :

C. The Commonwealth's and/or using agencies' inspection of product installation and .
~ workmanship of the Contractor shall in ric way lessen the responsibility of the Contractor
orrelease If from its obligations to perform and deliver to the using agencies sound and
properly engineered products and installations. :

31. Liquidated Damages ~

Liquidated-damages in the amount of $100.00 per day for Section 1 Coin/Card Public Payphone Services,
$1,000.00 per day for Section 2 Inmate Telephone Services shall be assessed against the Contractor for
each day of delay in completing installation of each coin/card public telephone within the contractual
time frames. Liquidated damages shall apply fo each coin/card public telephone of the total installation
schedule as referenced in the invéntory in Attachment 4B and the Contractor submitted cutover plan. In
the event the Contractor fails to complete segments of the contract as specified, the rights of the
Commonwedlth to enforce liquidated damages as set forth above shall apply except as set out in
Paragraph 17 related fo Force Majeure, However, in every case, failure to perform within the specified
time must have been beyond the conirol and without the fault or negligence of the Coniractor,
Following restoration of operations after such an event, the Contractor shall make every reasonable effort
to complete the contract as soon as possible, and if reasonably poss;ble, the Contractor shall make other

arrangements for performance during such stoppage.

32. Adverse Interests
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No officer or employee of the Commonweclth and no member of its legistative body who exercises any
responsibilities in the review or approval of services being performed under the contract, shall partficipate
in any decision relating to the contract which affects his personal interest or the interest of any
partnership, association, or corporation in which he is directly or indirectly interested. No such officer,
employee, or legislator shall have any interest, direct, or indirect, which would conflict in any manner or
degree with the performance of his services under the contract. He shall not knowmgly employ any

persori’having such an interest.

33. _Performcmce Bond

A performance bond shall be required in the amount of $272,700.00 dollars for Section 1 Coiri/Card Public
Payphone Services, $1 million dollars for Section 2 Inmate Telephone Services, conditioned upon the
faithful performance of the contract in accordance with the conditions of the contract. If the Contract is -
awarded to the same Contractor the Performance Bond would be $1 million dollars for both Section 1
and Section 2. Such bond shall be solely for the protection of the contracting body which awarded the
contract. The bond shall be executed by one or more surety companies legally authorized to do business
in the Commonweaith of Pennsylvania. The bond will be for the life of the contract including any .
renewadls. The awarding Contractor will provide the bond with the signed coniract.

34. ° Operational Tests

Upon completion of each installation, whether it is a single coin/card station, a cluster of stations, the
equipment/system furnished by the Contractor shall be subject to a 30-day operational test to determine
the reliability of the equipment/system and the integrity of the installation. The date of completion of
each segment of the project as specifically covered by the RFP shall be supplied to the Commonwealth
so that the operational test can be scheduled. The using agency and the Commonwedalth shall cerfify
acceptance. The Contractor is responsible for the cost of live ealls during this test period.

The Contractor shall certify in writing to the Commonwealth that the equipment is installed and ready for
performance testing. The nofification shall include model and serial number nomenclature of ali
equipment/systems installed and ready for testing. Performcnce shall not be less than 100 percent during

the opero’noncl test period. .

35. Option to Order Addihoncl Equipment

During the term of the coniract, or any extension therécf, the Commonwealth may order additional
equipment without a reduction in the commission percentages or any cost o the Commonwealth,
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COMMONWEALTH OF PENNSYLVANIA

OFFICE OF ADMINISTRATION -

By

Certification as to Availability of Funds

Comptroller

Approved as to form and legality

Office of Chief Counsel

Office of General Counsel

‘Ofﬁce of Attorney General
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